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 Chapter 2: Judicial Review of Human Rights

Section 2: Implementation of the review by the European Court of Human Rights
The European Court did not confine itself, as it could have done, to applying the Convention to the letter. It has seized on this text to make it a living instrument adapted to our time of effective protection of human rights. 
The dynamic interpretation of the Convention has enabled the Court to broaden the scope of the Convention. It was made possible by a number of techniques invented by the Court and specific to its reasoning. 
The law of the European Convention on Human Rights is a jurisprudential law because, in the end, the interpretation that the European Court makes of the treaty is more important in quantity and value than the text. It is because the law of the European Convention is a case law that the interpretative techniques used by the court are so important and even indispensable for the knowledge and understanding of this matter. These methods are the vectors, the means used by the Strasbourg judges to ensure the application of the European Convention and to fulfil the objectives that the Council of Europe had at the time of the drafting of the Convention and has always had: to ensure the recognition of human rights and fundamental rights in all member countries in a uniform manner,  while respecting the sovereignty of these same countries.
The techniques of interpretation of the European Convention can be classified and studied according to these two objectives which, despite what one might think, are not contradictory: the effectiveness of the European Convention and its subsidiarity.




§1. Interpreting techniques to ensure the effectiveness of the European Convention on Human Rights

[bookmark: _Hlk208311701]The search for effectiveness is a fundamental element for the European judge, which it clearly and frequently affirms: Airey v. Ireland of 9 October 1979: "the purpose of the Convention is not to protect rights that are not theoretical or illusory, but concrete and effective" 



22. "Article 6 para. 6-1) guarantees everyone the right to have any dispute relating to his or her civil rights and obligations heard by a court" (Golder, cited above, p. 18, para. 36). He therefore understands the right of Mrs Airey to have access to the High Court to seek judicial separation.
Judicial separation is a remedy provided for by Irish legislation and must, as such, be available to anyone who satisfies the conditions laid down by that law. The choice of the legal remedy to be used depends on the individual; therefore, even if it were true that Ms Airey opted for a less appropriate recourse than others to her personal situation, that would remain of no consequence.
The purpose of the Convention is to protect rights that are not theoretical or illusory, but concrete and effective. This is particularly true of the right of access to the courts, given the prominent place that the right to a fair trial occupies in a democratic society. It is therefore necessary to consider whether an appearance before the High Court without the assistance of counsel would be effective, in the sense that Ms Airey could present her case adequately and satisfactorily.
In Ireland, a judgment of legal separation is not obtained in a district court, where the procedure is relatively simple, but in the High Court. An expert in Irish family law, Mr Alan J. Shatter, considers this jurisdiction to be the least accessible of all, not only because of the very high fees to be paid for representation, but also because of the complexity of the procedure to be followed in bringing an action, in particular on petition as here (Family Law in the Republic of Ireland,  Dublin 1977, p. 21).
Moreover, such a trial, regardless of the delicate legal problems involved, requires proof of adultery, unnatural practices or, as in the present case, cruelty; In order to establish the facts, it may be necessary to take the testimony of experts, to search for witnesses, to call them and to examine them. Moreover, disputes between spouses often arouse a passion that is not compatible with the degree of objectivity required to plead in court.
For these reasons, the Court considers it highly unlikely that a person in Mrs Airey's position (see paragraph 8 above) would be able to defend his or her own case effectively. The Court infers from this that the possibility of appearing in person before the High Court does not give the applicant an effective right of access.
A de facto obstacle may violate the Convention in the same way as a legal obstacle (see Golder, cited above, p. 13, para. 26). 
In addition, article 6 (1) (art. 6-1), while guaranteeing litigants an effective right of access to the courts for decisions relating to their "rights and obligations at law", leaves it to the State to choose the means to be used to that end. The introduction of a legal aid system - now envisaged by Ireland for family law cases (see paragraph 11 above) - is one of them, but there are others, such as a simplification of the procedure. In any event, it is not for the Court to dictate the measures to be taken, or even to indicate them; the Convention merely requires that the individual enjoy his or her effective right of access to justice in a manner not contrary to article 6 para. 6-1) (see, mutatis mutandis, the judgment of 27 October 1975, Series A no. 19, p. 18, para. 39, and the Marckx judgment cited above, p. 15, para. 31).
The conclusion at the end of paragraph 24 above does not, therefore, imply that the State must provide free legal aid in any dispute involving a "right at law".
To affirm the existence of such a broad obligation, the Court admits, would be difficult to reconcile with the fact that the Convention does not contain any clause on legal aid for the latter disputes, Article 6 para. 3 (c) (art. 6-3-c) dealing only with criminal matters. However, despite the absence of a similar text for civil suits, article 6 para. 6 (1) may sometimes require the State to provide for the assistance of a member of the bar when it is essential for effective access to the court, either because the law requires representation by a lawyer, as the national law of some Contracting States does for various categories of disputes, or because of the complexity of the proceedings or case.
27. The applicant has not been able to find a solicitor who is willing to act for her in proceedings for separation from bed and board. If the lawyers consulted by it did not consent, the Commission presumes, it is because it could not have borne the necessary costs. 
28. The Court thus finds, in the light of all the circumstances of the case, that Ms Airey did not have a right of effective access to the High Court in order to apply for a judgment on legal separation. Accordingly, there has been a violation of Article 6 para. 1 (art. 6-1).
4. Holds by five votes to two that there has been a violation of Article 6 para. 6-1) of the Convention, considered in isolation.

- What right is alleged to have been infringed?
- What is this violation?
- To find in the text the symbolic affirmation of the requirement of the effectiveness of rights 
- What were the obstacles to the effectiveness of the right in question in this judgment?


· Evolutionary interpretation 

Excerpt from Goddwin: 74. "Without the Court being formally obliged to follow its previous judgments, it is in the interests of legal certainty, foreseeability and equality before the law that it should not depart from its own precedents without good reason. However, since the Convention is primarily a mechanism for the protection of human rights, the Court must take account of developments in the respondent State and in the Contracting States in general and react, for example, to any consensus that may emerge as to the standards to be attained. It is of crucial importance that the Convention be interpreted and applied in a manner that renders its guarantees concrete and effective, and not theoretical and illusory. If the Court were to fail to maintain a dynamic and evolving approach, such an attitude could impede any reform or improvement. »

In both stages of the reasoning, the European Court uses evolving interpretive techniques: at the stage of the applicability of the guaranteed rights, it is a question of autonomous concepts or horizontal effect; At the stage of the application of the guaranteed rights, these are positive obligations and protection by ricochet.

[bookmark: _Hlk208313052]Interpretative techniques relating to the applicability of the Convention
1° Autonomous concepts
Autonomous concepts are defined as those concepts mentioned in the text of the Convention the meaning of which is not that of domestic law or laws but which have a European meaning, defined by the Court and which applies to all Contracting States. The Convention contains a number of concepts, the definition of which is essential for the applicability of the rights guaranteed. Autonomous concepts are not concepts created by the European Court of Human Rights but concepts referred to in the Treaty and which concern, as is their characterisation, not the conditions for the exercise of a right but their applicability. The use of autonomous concepts by the European judge can be seen as a method of forming common law that compensates for the imprecision of the terms conventions and the lack of homogeneity of national laws and allows for a uniform definition of State commitments.
Faced with undetermined concepts that may have different meanings depending on national legislation, the European judge will detach these concepts from their national legal context and give them their own meaning, an autonomous meaning. The leading judgments establishing the use of autonomous concepts are the Engel et al. v. Netherlands judgment of 8 June 1976 and König v. the Federal Republic of Germany of 28 June 1978, which relate to the concept of criminal matters and the rights to civil obligations contained in Article 6. 
Detached from the national legal context, autonomous concepts such as criminal matters or court, witness or property, make it possible to resolve a conflict of interpretation relating to a concept requiring the applicability of a right guaranteed by the Convention; Some of them, such as those of the court or criminal matters, have been privileged vectors for an extension of fair trial guarantees, in particular to tax matters and disciplinary procedures. The major consequence of this technique of interpretation is that it substantially extends the scope of the Convention's protective provisions and leads to an extension of the treaty order. Recourse to the autonomous interpretation of the Convention can be seen as a method of forming a common European human rights law and is a tool for controlling the applicability of rights.

2° The horizontal effect
Initially, it was considered that the European Court of Human Rights was only competent to judge violations of the rights guaranteed by the Convention committed by States. This conception was based on the very text of the treaty, which expressly refers to States. Thus the Convention was applicable only in relations between States and individuals. 
Secondly, in the context of the effectiveness of the Convention and the development of the scope of the Treaty, in particular through its dynamic interpretation, the Court extended the application of the text to relations between individuals through the horizontal effect, with the aim of improving the effectiveness of the rights guaranteed by the text.
The horizontal effect consists in the application of the Convention in private relations and can be analysed as an extension of the enforceability of human rights to inter-individual relations.
The leading decision in this area is the Youg, James and Webster judgment of 13 August 1981 in which the court accepted that when the infringement of the protected right is not directly attributable to the State but is the act of an individual, the horizontal effect of the convention allows the State to be held liable if the latter has made possible the violation of a guaranteed right. In order to establish this principle, the Court relies on Article 1 of the Convention, according to which each State Party recognises to all persons within its jurisdiction the rights and freedoms defined in this Convention. 
Before the domestic court, the question of the horizontal effect of the agreement is in fact the question of the direct effect of the agreement already dealt with, we speak of direct horizontal effect.
Before the European Court, we speak of an indirect horizontal effect.
Before the European Court, when the violation is not directly committed by a State but by an individual, the latter cannot be sued before the European Court. The violation must therefore be attributable, at least indirectly, to the State because of the failure of its domestic law. The major judgment on this issue was the judgment of 9 December 1994 in Lopez Ostra v. Spain, which condemned Spain for failing to take the necessary measures to protect the applicant's right to respect for her home and her private and family life against the foul fumes of a tannery waste treatment plant. 
This failure of the State can take the form of either inaction by the State or its action. 
The first case concerns cases where the State has not taken the necessary measures to prevent the violation of a right guaranteed by the Convention by a private person. Private violations are then attributable to the State because of its inaction. The State's responsibility is then to be found in the field of positive obligations (see above)
The second hypothesis concerns the one in which the indirect horizontal effect is based on an action by the State: the private violations are attributable to the State because it has provided the means to the private person who committed the violation to infringe the guaranteed right. In most cases, the means provided by the State is its legislation that has allowed the violation of the right by an individual. 

[bookmark: _Hlk50367825]3° Positive obligations
The concept was enshrined in the Airey v Ireland judgment of 9 October 1979. It is based on the principle that the Convention must protect rights that are not theoretical and illusory but concrete and effective. But also on the theory of inherence, which consists in deriving a right from a right guaranteed by the convention, or for States an obligation consubstantial with it, it is a question of an induction operation that is opposed to deduction. 
In the Lopez Ostra judgment of 9 December 1994, the court gave a more precise definition of a positive obligation, which consists in "the obligation to adopt reasonable and adequate measures to protect the rights of the individual under the Convention". It is therefore an obligation to act.
Disrupting the original economy of the convention, positive obligations imply a redefinition of the obligations of the States Parties. The State may be held liable not only because it has committed an act contrary to a right recognised by the Convention, and which can be qualified as active interference, but also for abstention, it is also referred to as passive interference.
There are substantial positive obligations, such as the obligation to reunite the child and his or her parents on the basis of Article 8, or positive procedural obligations, such as the obligation to investigate under Article 3.
Through positive obligations, it is therefore the inertia of the public authorities, the State itself but also the authorities that depend on it: judicial, administrative, social services, etc. which is sanctioned.
[bookmark: _Hlk50368075]Failure to comply with a positive obligation may result from the State's failure to act in the form of the absence or inadequacy of positive material measures through the absence of medical care provided to a detainee (Ilhan v. Turkey, 27 June 2000) or the failure to protect a child (ECHR, 4 June 2020, Association Innocence en Danger and Association Enfance et partage v. France)
 Failure to comply with a positive obligation may also result from a normative gap, such as the absence of legislation protecting the legal status of a child born out of wedlock, which was condemned in the Marxk judgment of 1979. 
In the Airey judgment, the court affirmed that a de facto obstacle may infringe the Convention as well as a legal obstacle, and the Convention bodies intend to provide the individual with the legal and material conditions necessary for the effective exercise of the proclaimed freedoms and rights.
The European Court leaves it to the States to choose the means of fulfilling the positive obligation it has imposed on it, however, depending on the breach observed, the choice will be more or less reduced: thus if, as in the Marckx judgment, the Court reproaches the State for not having drawn up legislation allowing the recognition of natural maternal filiation,  the State, in order to comply with the sentence, can only adopt legislation in the direction indicated.
Often the positive obligation is combined with the horizontal effect: the court reproaches the State for having allowed the violation of a right guaranteed by the convention by an individual, i.e. for not having prevented it. 
The positive obligation is an obligation of means: the court does not impose a result on the State but only to take all measures to achieve this result. It carries out a proportionality check by verifying that the authorities have taken sufficient measures to achieve the result of respect for the guaranteed right. In order to avoid condemnation, the State must have taken all possible measures to achieve the desired goal, and it will be condemned if the court finds that such a measure could have led to this result and that the State does not take it. However, it must be demonstrated that the State could take this measure, and therefore that it was informed of the need to do so.
[bookmark: _Hlk208320510]Court review is generally considered to be less stringent for positive obligations than for active interference. Hence the importance of the issue of qualifying interference as passive or active. On certain issues, the Court has evolved from the field of positive obligations to the field of interference. Thus, in the Cherrier v. France judgment of 30 January 2024 (no. 18843/20) relating to the impossibility for a child born in secret to access his or her origins, the Court confirmed the solution set out in the Odièvre judgment of 13 February 2003 by moving from a positive obligation to an interference; in the Odièvre judgment, the court wondered whether the State had done what was necessary to fulfil its positive obligation to allow a child born in secret to have access to his origins; in Cherrier, it wondered whether the child's inability to access his or her origins was a proportionate interference. In both cases, the European Court concluded that there had been no violation of the child's right to know his or her origins.



[bookmark: _Hlk208320474]Cherrier v. France 30 January 2024
The question whether a negative obligation or a positive obligation is at issue
56.  The Court notes that the parties do not express an opinion on this point, but the Government concede that there had been an interference in the applicant's private life (paragraph 47 above).
57.  The Court, for its part, points out that the primary purpose of Article 8 is to protect the individual against arbitrary interference by the public authorities (see, for example, Drelon v. France, Nos 3153/16 and 27758/18, § 85, 8 September 2022). In the present case, it notes that the CNAOP is a public establishment of the State, placed under the supervision of the Minister in charge of social affairs. It also notes that Article L. 147-6 of the CASF provides that the CNAOP communicates the identity of the mother "if there has been no express expression of desire to preserve secrecy, after having, in this case, verified the wishes of the person concerned". That article accepts the maintenance of the secrecy underlying the infringement of the right of access to origins of which the applicant complains. Consequently, the Court considers that the CNAOP's decision not to disclose to the applicant the identity of her biological mother, and to oppose the latter's wishes, must be examined from the point of view of negative obligations.
[bookmark: paragraph00048]Article 58.  In order to determine whether that interference entailed a violation of the applicant's right to respect for private life, the Court must examine whether that decision was justified in the light of the second paragraph of that article, that is to say, whether it was provided for by law and necessary in a democratic society in order to attain one or other of the legitimate aims listed in Article 8.
59.  The interference was provided for in Article L. 147-6 of the CASF and pursued at least one of the legitimate aims listed in Article 8 § 2: the protection of the rights and freedoms of others, in particular those of the biological mother.
60.  It remains to be determined whether that interference was proportionate to that aim, after determining the extent of the discretion granted to the State in the present case.

There has been a movement towards the generalization of positive obligations, which is obviously in line with the development of human rights. The court recognizes the possibility of bringing the theory of positive obligations into play for any right. It is undoubtedly the content of the right to respect for private and family life that has benefited most from this enrichment.

4° Protection by ricochet	
Indirect protection is a mechanism that extends the guarantee of the Convention to certain rights not protected by it. It consists of sanctioning States whose behaviour does not in itself violate a right guaranteed by the Convention but which has consequences that infringe a right protected by it. This mechanism has been particularly developed by the European Court of Human Rights with regard to foreigners. The right not to be subjected to inhuman and degrading treatment and the right to respect for private and family life are the two main but not exclusive vectors of this protection. 
It is the Soering v. United Kingdom judgment of 7 July 1989 which is the basis for the indirect protection of aliens on the basis of Article 3 of the Convention. In this decision, the European Court ruled that the extradition of a person by a State party to the Convention to a third State may engage the responsibility of the State Party under Article 3 for ill-treatment that the person is likely to suffer in the country of destination. The protection is even more indirect than that provided on the basis of Article 8, since it is not the expulsion itself that has the effect of infringing a right guaranteed by the Convention, but the fact that the alien goes to a particular country and is subject, or at least is likely to be subject, in that country, to treatment contrary to the rights guaranteed by the Convention,  in other words, it is not the State that takes the measure that infringes the law, but another State which is not a party to the Convention, as in the Soering judgment, the United States and which therefore cannot be sued before the Strasbourg Court. This reasoning, this mechanism, nevertheless leads to the production of effects, even if they are indirect, to the rights guaranteed by the Convention in the State of destination, which is a State third to the Convention. 

Indicate for each judgment which interpretative technique(s) the Court implements

Association Innocence en Danger and Association Enfance et Partage v. France 4 June 2020, Nos. 15343/15 and 16806/15, 
3.  As to the question whether the State may be held liable under Article 3 of the Convention for ill-treatment by entities other than itself, the Court recalls that the obligation imposed by Article 1 on the High Contracting Parties to guarantee to all persons within their jurisdiction the rights and freedoms enshrined in the Convention requires them,  in conjunction with article 3, to take appropriate measures to prevent such persons from being subjected to torture or inhuman or degrading treatment, whether or not administered by private individuals. These provisions must allow for effective protection, including of children and other vulnerable persons, and include reasonable measures to prevent ill-treatment of which the authorities were or should have been aware. With regard to children in particular, in view of the fundamental nature of the rights guaranteed by article 3 and their particular vulnerability, the public authorities have an obligation, inherent in their mission, to protect them from ill-treatment.
1. 4.  The Court considers that M. may be regarded as falling within the category of 'vulnerable persons' who are entitled to State protection.Talpis, cited above, § 126) and that the ill-treatment she suffered at the hands of her parents fell within the ambit of Article 3 of the Convention.
1. This case does not directly concern the issue of the liability of M.'s parents for the acts of abuse committed, but the issue of the responsibility of the state. The Court must examine whether, at the material time, the respondent State should have been aware of the risk of ill-treatment for M. and whether it offered sufficient protection against it. 

Marckx v. Belgium, 13 June 1979 (Application No. 6833/74) 
30. In the present case, the Court is called upon to clarify the meaning and scope of the words "respect for private and family life", which it has had little opportunity to do so far (judgment of 23 July 1968 in the "Belgian Linguistics" case, Series A no. 6, pp. 32-33, para. 7; Klass and Others judgment of 6 September 1978,  Series A No. 28, p. 21, para. 41).
31. The first question to be decided is whether the natural relationship between Paula and Alexandra Marckx gave rise to a family life protected by Article 8 (art.
In guaranteeing the right to respect for family life, article 8 (art. 8) presupposes the existence of a family. The Court is in full agreement with the Commission's settled case-law on one crucial point: Article 8 (art. 8) does not distinguish between "legitimate" and "natural" families. Such a distinction would clash with the words "any person"; Article 14 (art. 14) confirms this by prohibiting discrimination on the basis of "birth" in the enjoyment of the rights and freedoms enshrined in the Convention.
Article 8 (art. 8) therefore applies to the "family life" of the "natural" family as well as of the "legitimate" family. Secondly, it is not disputed that Paula Marckx took care of her daughter Alexandra from birth and never ceased to take care of her, with the result that there was and still is an effective family life between them.
It remains to be ascertained what the Belgian legislature meant by "respect" for this family life in each of the areas covered by the application.
Article 8, paragraph 1, of the right to respect for family life, means, first of all, that the State may not interfere with the exercise of this right, except under the strict conditions set out in paragraph 2 (art. 8-2). As the Court pointed out in the "Belgian linguistics" case, its purpose is "essentially" to protect the individual against arbitrary interference by the public authorities (judgment of 23 July 1968, Series A no. 6, p. 33, para. 7). However, it does not merely oblige the State to refrain from such interference: to this rather negative commitment may be added positive obligations inherent in an effective "respect" for family life.
It follows, inter alia, that the State, in laying down in its domestic legal system the rules applicable to certain family ties, such as those of a single mother with her child, must act in such a way as to enable the persons concerned to lead a normal family life. As Article 8 (art. 8) conceives, respect for family life implies, in particular, in the Court's view, the existence in national law of legal protection which makes it possible for the child to be integrated into his or her family from birth. Various means are available to the State in this regard, but legislation that does not meet this requirement violates article 8, paragraph 1, (art.
Since Article 8 (art. 8) is therefore relevant in the present case, it is for the Court to examine in detail each of the applicants' complaints from the point of view of that provision.
2. The alleged violation of Article 14 of the Convention, in conjunction with Article 8 (art. 14+8)
38. It is also for the Court to determine whether the applicants or any of them have been discriminated against contrary to Article 14, in conjunction with Article 8 (art. 14+8), as regards the method of establishing Alexandra's maternal filiation.
In the Court's view, the fact that some single mothers, unlike Paula Marckx, do not want to take care of their child cannot justify the rule of Belgian law making the establishment of their maternity subject to voluntary recognition or a judicial declaration. This is not, in fact, a general attitude characterizing the relationship of the single mother with her child; the Government does not claim to do so, and the figures it puts forward do not prove it. As the Commission points out, a married mother may also sometimes not wish to raise her child, and yet the birth is sufficient to create the legal bond of filiation for her.
On the other hand, the "natural" child has no less interest than the "legitimate" child in the establishment of this link. However, he risks remaining without a mother under Belgian law. In the absence of voluntary recognition, there is only one resource available to him, and that is the search for maternity (Articles 341a-341c of the Civil Code, see paragraph 14 above). Such an action also exists for the child of a married woman (articles 326-330), but in the vast majority of cases the mention of the birth certificate (article 319) or, failing that, constant possession of status (article 320) exempts him from exercising it.
40. The Court recognises that it is in itself legitimate, even meritorious, to support and encourage the traditional family. To this end, it is also necessary not to have recourse to measures intended or resulting in harming, as in the present case, the "natural" family; the members of the latter enjoy the guarantees of Article 8 (art. 8) on an equal footing with those of the former.
Certainly, distinguishing in this area between "natural" and "legitimate" families was considered lawful and normal in many European countries at the time when the Convention of 4 November 1950 was drafted. The Court recalls, however, that the latter must be interpreted in the light of today's conditions (Tyrer judgment of 25 April 1978, Series A no. 26, p. 15, para. 31). In the present case, it cannot fail to be struck by a phenomenon: the domestic law of the vast majority of Council of Europe member States has evolved and continues to evolve, in line with the relevant international instruments, towards the full legal consecration of the adage "mater semper certa est".
1. 43. The impugned distinction therefore lacks objective and reasonable justification. Accordingly, the method of establishing Alexandra Marckx's maternal parentage infringed Article 14 in conjunction with Article 8 on the part of the two applicants.

D. et al. v. Turkey 22 June 2006, No. 24245/03
45. The prohibition in Article 3 is equally absolute in relation to expulsion. The Court must place particular emphasis on the fact that the use of forms of punishment, including corporal punishment, contrary to this provision is in no way permissible. Thus, whenever there are substantial grounds for believing that a person in the country of destination will run a real risk of being subjected to such treatment, the Contracting State is liable in the event of expulsion (see, mutatis mutandis, Müslim, cited above, § 66, Vilvarajah and Others v. the United Kingdom, judgment of 30 October 1991,  Series A no. 215, p. 34, § 103, Chahal v. United Kingdom, judgment of 15 November 1996, Reports of Judgments and Decisions 1996-V, p. 1855, § 80, and Tyrer v. United Kingdom, judgment of 25 April 1978, Series A no. 26, pp. 15-16, §§ 31 and 33).
Referring primarily to the circumstances of which the Turkish authorities were or should have been aware at the time of their referral by the applicants, it observes that in Iran, corporal punishment was institutionalized in respect of certain categories of offences considered immoral, such as adultery or fornication: such punishments were provided for by law,  prescribed by judicial bodies and imposed by State agents.
Compared to the time when the court conducted its own review of the case (Chahal, supra, at p.
49. As the Court has already stated, corporal punishment may be incompatible with the dignity and physical integrity of the person, which are protected by Article 3 of the Convention. In order for a punishment to be "degrading" and in breach of this provision, the humiliation or degradation with which it is accompanied must be at a particular level and in any event different from the usual element of humiliation inherent in each punishment. By expressly prohibiting "inhuman" and "degrading" punishments, Article 3 also implies that they are not to be confused with punishments in general.
It is true that Iranian law offers certain guarantees and, to a certain extent, the applicant has benefited from them: the execution of her sentence was postponed several times when she was pregnant, and it was finally decided that, in accordance with the opinion of the Forensic Medical Institute, the flogging should take place in two sessions, at the rate of fifty blows per session (see paragraph 14 above). Such a mitigation can in no way deprive the punishment provided for of its "inhumane" character.
The Court emphasises that the possible execution by the administration of a single blow of the whip consisting of one hundred strips does not in any way confer on the sentence in question a "symbolic" character or change its classification as "inhuman" (see paragraph 50 above). In that case, although the applicant had been spared more serious injuries, the fact remains that her punishment, which still consisted in treating her publicly as an object in the hands of the State power, would have infringed precisely what is one of the main aims of Article 3: the dignity and physical and psychological integrity of the person (see,  mutatis mutandis, Tyrer, cited above, p. 16, § 33).
52. In the light of the foregoing considerations, the Court considers that it is established that there is a real risk that the applicant will be subjected to an 'inhuman' punishment, and therefore contrary to Article 3, if she were to be returned to Iran.






[bookmark: _Hlk208320250]§2.  Interpretative techniques to ensure the subsidiarity of the European Convention on Human Rights
The procedural subsidiarity of the European Court's control is combined with a subsidiarity that could be described as substantial, which is manifested in the substance of the law: the European Court's sole objective is to harmonise rights, which must be compatible with the minimum standard of the guarantees contained in the European Convention on Human Rights; it cannot impose its own standards on all Council of Europe member states. As early as the Belgian language case of 23 July 1968, the Court stated that "it cannot take the place of the competent national authorities, otherwise it would lose sight of the subsidiary nature of the international collective guarantee mechanism established by the Convention". This is a recognition of the national autonomy and subsidiarity of the court's control, which can only intervene to condemn violations of the provisions of the convention. No absolute uniformity is necessary: the national authorities remain free to choose the measures they deem appropriate for the implementation of their treaty obligations, provided that they comply with the minimum standard imposed by the Convention: the Court's review relates only to the compatibility of these national measures with the Convention. This Convention entrusts the States themselves with the task of adjusting the legal regime of the rights proclaimed and the implementation of the limitations on the rights guaranteed that it authorizes.
This substantial subsidiarity is reflected in several mechanisms or techniques provided for by the convention itself. The latter contains rights whose scope is not always the same: some are in fact inviolable, i.e. cannot be the subject of any limitation or derogation of any kind: these are the right to life enshrined in Article 2 of the Convention and the right not to be subjected to torture and inhuman and degrading treatment enshrined in Article 3 of the Convention. To this must be added the prohibition of slavery and servitude contained in Article 4, the non-retroactivity of criminal law in Article 7 and finally the rule  non bis in idem (no double punishment) in Article 4 of Protocol 7. They are referred to as the minimum standard of European human rights law.
The other rights, which are called conditional rights, allow limitations that offer States an undeniable space of freedom in their implementation. Moreover, the Convention contains reductive principles intended to defend the community: first of all, Article 15 legitimizes measures derogating from most of the obligations of States Parties in the event of war or other public emergency that threatens the life of the Nation.
Secondly, the general public policy clause, which designates the second paragraphs of articles other than those which contain intangible rights, authorises limitations on the rights guaranteed by the first paragraphs, if they are necessary in a democratic society.
The European Court of Human Rights has developed interpretive techniques that enable it to reconcile the interests of the individual and the community by reviewing restrictions on fundamental rights. These are the margin of appreciation and the review of proportionality.

1° The margin of appreciation
The judicial notion of margin of appreciation confers on States a discretionary power in the implementation of restrictions on protected rights and marks a priori European control with the seal of judicial restraint. The concept of margin of appreciation defines the relationship of compatibility that must exist between national measures and the contractual norm.
The recognition of the national margin of appreciation is the recognition of the subsidiarity of the law of the European Convention on Human Rights in relation to domestic laws. The Court accepts by the use of this concept that the laws of the different member States of the Council of Europe may be different, it is the recognition of a certain legal pluralism within the Council of Europe. This is based on the recognition of the diversity of traditions and cultures of different countries. This pluralism leads the court to relativize its assessment of certain domestic rules, taking into account the specificity of the country in which it exists. 
The very idea of a margin of appreciation is based on the recognition of the diversity of rights, since the Convention does not impose "absolute uniformity". There can be a wide variety of national solutions without any of them violating the Convention, and the Court has noted this diversity in many cases in a number of areas. 
From a more technical, functional point of view, the Court inferred the existence of a margin of appreciation from the finding that the national authorities have the best knowledge of the local circumstances and conditions of application of the Convention, and that they are therefore in a better position to rule on the content of the requirements of public policy and the need for a restriction on a freedom.
Granting a margin of appreciation to States does not mean that the Court abdicates all control, it is only different depending on whether the margin of appreciation granted to States is more or less wide. The whole question is to measure the margin of appreciation of the States. The margin of appreciation granted to States by the European Court is different depending on the issues at issue. 
A study of the Court's case-law makes it possible to identify two essential criteria for determining the margin of appreciation: the existence or not of a common denominator in the legal systems of States and the nature of the right in question.

a- The existence of a common denominator
The presence or absence of a common denominator called "consensus" in the legal systems of States is a decisive element in the control of the European Court, which practices a so-called "consensual" interpretation. The existence of a consensus between States, i.e. the existence of common views and principles, reduces the margin of appreciation. 
While the existence of a "common denominator in the legal systems" of the States reduces their margin of appreciation, conversely, the absence of a "common denominator" leaves the State a "large" or "wide" margin of appreciation in this area. 
Consensual interpretation is not always used rigorously by the court, which sometimes detaches itself from it to affirm a more personal solution of the court. The best example is the Odièvre judgment of 13 February 2003 in which the Court accepted the maintenance of the secret childbirth system in France while, with one or two exceptions, the other States did not admit it.

b. The nature of the right at issue 
The Court, in determining the margin of appreciation, also referred to "the activities at stake". Here we find a certain hierarchy of the rights guaranteed by the convention. The more the law affects the privacy of the individual, the stricter the control will be because the margin of appreciation of States will be reduced: this is the case in the case of sexual freedom or parental rights or the confidentiality of personal data relating to health.
Similarly, areas that are particularly sensitive for a democratic society, such as freedom of the press or the freedom of association of political parties, are not areas in which the court grants a wide margin of appreciation to States.
Conversely, when the question referred relates to a more technical or complex field, the court is more inclined to grant a wide margin of appreciation to the States: this is the case in matters of unfair competition or urban planning.



Judgment of Cherrier v. France, 30 January 2024
[bookmark: _cl42399]67.  In addition to the case law referred to above (paragraph 52 above), the Court recalls that The choice of appropriate measures to ensure compliance with Article 8 of the Convention in inter-individual relations is, in principle, a matter for the discretion of the Contracting States.Odièvre, cited above, § 46, Advisory Opinion on the Recognition in Domestic Law of a Parent-Child Relationship Between a Child Born of Surrogacy Abroad and the Intended Mother, [GC], Application No. P16-2018-001, French Court of Cassation, § 51, 10 April 2019, O.H. and G.H. v. Germany, Nos 53568/18 and 54741/18, § 129, 4 April 2023).
68.  In the present case, the considerations preceding in paragraph 66 lead the Court to find that the examination of the "fair balance" tends to be narrowed around two private rights and interests. In addition, it does not lose sight of the fact that the issue of childbirth under X continues to raise sensitive ethical issues, from the point of view of women, and in particular from the point of view of their health and their physical and psychological integrity.Odièvre, § 44, see also paragraph 37 above). Those factors militate in favour of recognising a wide margin of appreciation.
69.  However, it must be taken into account that a particularly important aspect of an individual's identity is at stake when the right to know one's ancestry is affected. This is particularly the case for children in search of their origins and the identity of their progenitor.Odièvre, § 29, Mikulić, cited above, § 54). Moreover, the Court observes that France continues to be in the minority among the member States of the Council of Europe, the majority of which do not have the institution of secret childbirth in a form as extensive as that provided for by domestic law (see paragraphs 39 and 40 above). Consequently, the Court considers that these factors reduce the State's margin of appreciation in the present case.

2° The principle of proportionality
The principle of proportionality will allow the court to review the compatibility with the convention of an interference with a guaranteed right or to verify that the measures taken by a State to fulfil one of its positive obligations are sufficient. In order to be admissible, and as provided for in paragraph 2 of the articles enshrining non-intangible rights, an interference with a guaranteed right must be subject to three conditions: it must be provided for by law, it must pursue a legitimate aim and it must be necessary in a democratic society. The review of proportionality in the strict sense of the word is in fact carried out in the context of the last point, but it seems to me essential to study the two previous conditions beforehand.

has. The infringement must be provided for by law 
The review carried out by the court on the basis of this requirement is twofold: it is both formal and consists in verifying that there is a law in domestic law authorising and providing for the interference in question, but the court also carries out a review of the quality of the law in question.
It is first necessary to verify that the interference is provided for by a rule of domestic law, in other words that it is not a one-off and spontaneous interference on the part of an administrative authority or even a private person in the context of the horizontal effect of the Convention. If this is the case, the violation is noticed immediately! 
[bookmark: _Hlk50368213]It was in the Sunday Times judgment of 26 April 1979 on freedom of the press that the European Court specified the qualities that the law must have: the law said it was accessible, precise and predictable. These qualities make it possible to ensure legal certainty for the litigant since they aim to safeguard the general principle of legal certainty. The Court relied on legal certainty to affirm, in particular in the Goodwin judgment on transsexuals of 11 June 2002, that without being bound by precedents, the Court must, except in special circumstances, not modify its case-law.



b. The interference must have a legitimate aim
Limitations on the rights guaranteed by the Convention can only be justified if they are taken to satisfy the general interest: national security, public safety, etc. or the rights of others in society: for example, the infringement of the rights of a child born in secret to know his or her origins is justified by the safety of the mother.
[bookmark: _Hlk50368328]In terms of educational assistance, it is the child's interest that will justify his or her placement that infringes on the right to family life of his or her parents. (Olsson, v. Sweden, 24 March 1988).

c. Interference must be necessary in a democratic society
That requirement falls within the scope of the review of proportionality in the strict sense. The idea underlying it is that the interference with the guaranteed right could not be avoided in order to achieve the legitimate aim pursued and that its scope, by virtue of its modalities and the guarantees surrounding it, was limited to what was strictly necessary.
Thus, in the case of educational assistance, the placement measure or the restriction of parental rights must be proportionate to the aim pursued, i.e. necessary for the protection of the child. The Court has condemned the domestic authorities, in cases in which the parents were not accused of ill-treatment, for not having sufficiently investigated whether other measures might be taken to avoid the placement of the parents., were conceivable.Kutzner c/ Germany, 26 Feb. 2002). 
The measure entailing the limitation of a guaranteed right may be disproportionate if in its implementation it entails an excessive interference with the guaranteed right. 
Proportionality is respected if there are safeguards surrounding the measure that sufficiently limit the infringement of the guaranteed right.
The proportionality of the measure can be assessed by examining whether domestic law ensures a fair balance between the competing rights and interests involved.
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LAW
I. THE ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION
A. Substance
1. Findings of the Court
(a) General principles
[bookmark: _cl7529ENDROIT][bookmark: _cl18334ENDROIT]69.  The Court recalls that the Contracting States have, by virtue of a well-established principle of international law and without prejudice to their treaty commitments, including the Convention, the right to control the entry, residence and removal of non-nationals (see, for example,Hirsi Jamaa and Others v. Italy [GC], no. 27765/09, § 113, ECHR 2012; Üner v. Netherlands [GC], no. 46410/99, § 54, ECHR 2006-XII).
[bookmark: lt_pId1078]70.  It underlines the importance of age assessment procedures in the context of migration. Domestic, European and international legislation protecting children's rights only becomes applicable from the moment that these are recognized as such. The establishment of a person's minority is therefore the first step towards the recognition of his or her rights and the establishment of all the necessary care mechanisms. If a minor is wrongly recognised as an adult, measures seriously infringing his or her rights may be taken in respect of him/her.Darboe and Camara, cited above, § 125).
[bookmark: _cl12351]71.  In this respect, the Court reiterates that the legitimate concern of States to thwart attempts to circumvent immigration restrictions must not deprive foreign minors, who are moreover unaccompanied, of the protection linked to their status. There is therefore the need to reconcile the protection of fundamental rights with the imperatives of the immigration policy of the Member States.Mubilanzila Mayeka and Kaniki Mitunga v. Belgium, no. 13178/03, § 81, ECHR 2006-XI).
72.  At the same time, the Court recognises that national authorities are faced with a delicate task when they have to assess the authenticity of civil status documents because of the difficulties sometimes resulting from the dysfunction of the civil registry services of certain migrants' countries of origin and the associated risks of fraud. Where the information submitted gives good reason to doubt the veracity of the asylum seeker's statements, the asylum seeker is required to provide a satisfactory explanation for the inconsistencies in his or her account or to rule out any relevant objections to the authenticity of the documents produced by him. The national authorities are in principle in a better position to establish the facts on the basis of the evidence gathered by them or produced before them and a certain discretion must therefore be reserved to them in this respect. The same is true of the decision to carry out a medical examination of children.Mugenzi v. France, no. 52701/09, §§ 47 and 51, 10 July 2014, with further references).
[bookmark: lt_pId1180]73.  The Court recalls While the assessment by the national authorities of a person's age may be a necessary measure in the event of doubt as to his or her minority, the principle of the presumption of minority implies that the assessment procedure must be accompanied by sufficient procedural safeguards.Darboe and Camara, cited above, §§ 153-154).
(b) Application to the present case
(i) The existence of interference
74.  The Government considered that there had been no interference with the applicant's right to respect for private life on the ground that she had validly consented to the triple bone test and that the decision on her majority had been taken at the end of a process surrounded by all the necessary guarantees provided for by the legislation.
75.  The applicant denied that she had all the necessary facilities to give her free and informed consent to the carrying out of those tests, the results of which proved decisive in the decision to end her care as an unaccompanied foreign minor.
76.  The Court notes that the question whether the applicant validly consented to the performance of the triple bone test is disputed between the parties. It further notes that the applicant's complaints are not limited to the validity of her consent to the carrying out of that test, but relate to the entire age assessment procedure which led to the decision to cease her care as an unaccompanied foreign minor. The Court observes that this decision deprived her of all the rights deriving from that status and therefore considers that it constitutes an "interference" with the exercise of the applicant's right to respect for her private life, within the meaning of Article 8 of the Convention.
(ii) The lawfulness of the interference
77.  The Court notes that it is not disputed by the parties that the interference is based on a legal basis, namely Chapter 6 of Title XIII "Guardianship of unaccompanied foreign minors" of the Programme Law of 24 December 2002, and in particular on Article 7 thereof, which provides that in the event of doubts concerning the age of an alien declaring himself a minor,  A medical test is carried out "immediately", the result of which, if it reaches the age of majority, automatically entails the end of the care of the person concerned by the guardianship service (paragraph 31 above).
(iii) The existence of a legitimate aim
78.  The Government maintained that the interference in question pursued a legitimate aim, namely the need to differentiate between minor migrants and adults in the same situation with a view to the special protection of the former by providing them with accommodation separate from adults.
79.  The Court notes that the impugned measure was taken in the context of the control of the entry and residence of foreign nationals in the territory of the Belgian State. It has already recognized the legitimate interest of States in determining the age of a foreign national entering their territory, taking into account the consequences that that age implies for the application of the special protection regime for unaccompanied foreign minors, a category of the most vulnerable persons in society (paragraph 70 above).
80.  It therefore accepts that the interference in question fell within the scope of the application of a regulation, the objective of which is to guarantee special protection to underage migrants and may therefore be linked to objectives of the defence of public order and safety and the protection of the rights and freedoms of others, which constitute legitimate aims, in the light of the second paragraph of Article 8 of the Convention.
(iv) The necessity of the interference
81.  In the present case, the Court notes that on her arrival in Belgium, the applicant lodged an application for international protection, submitting a copy of her non-legalised birth certificate proving that she was a minor. She was placed, in accordance with the presumption of minority, in a juvenile centre, where she remained throughout the age assessment procedure. This leads from the outset to distinguish the present case from the case Darboe and Camara (cited above, § 150) where the Court found a violation of Article 8 of the Convention on account of the applicant's placement, having presented himself as a minor on his arrival in Italy and subsequently recognized as such, in an overcrowded adult detention centre for more than four months following an age assessment procedure devoid of sufficient procedural safeguards.
82.  The Court then notes that, following the lodging of her application for international protection, the applicant was heard by an officer of the Immigration Office. During that interview, the agent expressed doubts as to the applicant's minority. Noting in particular the lack of original identity documents, he immediately directed her to carry out a medical test consisting of an X-ray of the hand and wrist, an X-ray of the collarbone and a CT scan of the teeth. That triple test, carried out at the Saint Raphael University Hospital in Leuven, concluded that the applicant was 21.7 years old, with a standard deviation of two years (paragraph 11 above).
83.  It was only after that test had been carried out that the applicant was interviewed by an official of the guardianship service, to whom she presented, inter alia, copies of other identity documents, supplemented a few days later by the sending of the originals (see paragraphs 13 and 15 above) and the authenticity of which was subsequently questioned by the Belgian authorities (paragraph 16 above).
84.  At the end of those assessments, on 11 September 2019, the guardianship service issued a decision to cease to take care of the applicant as an unaccompanied foreign minor (paragraph 17 above). This decision is based on the results of the medical test as well as on the absence of legalised documents within the meaning of Article 30 of the Code of Private International Law. The guardianship service considered that the discrepancy of more than two years between the lower limit of the medical examination and the documents provided exceeded the reasonable margin and that, in those circumstances, the result of the age test should prevail over the documentation submitted by the person concerned.ibid).
85.  In the light of the foregoing, it is not for the Court, as an international court, to rule on the question whether the applicant was a minor on the date of her arrival in Belgium.Darboe and Camara, cited above, § 131). The Court notes in this regard other factors relied on by the Government which came to light after the adoption of the decision of 11 September 2019 to terminate care and which tend to confirm the doubts previously expressed by the authorities. It thus notes that the applicant had already been registered as an adult with the asylum authorities in Germany (see paragraph 19 above). It also takes note of the doubts expressed on 23 September 2019 by the FPS Foreign Affairs as to the authenticity of the documents produced by the applicant (paragraphs 16 and 83 above).
86.  In the present case, the Court will examine, in accordance with Article 19 of the Convention, whether the national authorities have complied with the guarantees of Article 8 of the Convention in respect of the applicant, taking into account the margin of appreciation which they have in the processes of assessing the age of migrants who claim to be minors.
[bookmark: entretieninitial]87.At to that end, the Court notes, in the first place, that the parties disagree as to whether the applicant was duly informed of her rights in the context of the performance of the bone test. They agree, however, that the medical test in question cannot be carried out without the consent of the person concerned and that this consent must be expressly given (see also to this effect the opinions of the National Council of the Order of Physicians, paragraphs 35 and 36 above). The Government explained that, in order to meet this requirement, the person was given a special booklet explaining in simple terms and in a language that he or she understood how the medical tests were carried out (paragraph 8 above). The fact that the booklet has been handed over to the person concerned and that he or she has not objected to the practice of these tests shall be recorded in the form pre-printed by the officer in charge of the interview during which the doubt as to the person's minority is expressed (paragraph 7 above). However, no signature of the person concerned is required to attest to the delivery of the said booklet or on the pre-printed form to attest to the accuracy of the transcribed answers.
88.  In the Court's view, the communication of that information is all the more important where, as in the present case, the person concerned, who is still presumed to be an unaccompanied minor and an applicant for international protection, is not assisted by either a representative or a lawyer during the age assessment phase.
89.  The Court does not, however, consider it necessary to decide whether the applicant actually received the information concerning the triple bone test since, even if the booklet in question had actually been given to her, it can only find that it does not mention the need for her consent, the document indicating only the possibility of "expressing [her] opinion on the subject" and the possibility,  in the event of disagreement, to challenge the final decision before the Council of State (paragraph 8 above). The decision to cease to take care of the applicant as an unaccompanied foreign minor also makes no mention of the existence of the applicant's consent and merely states that she was informed of the progress of the medical test (paragraph 17 above).
90.  In that regard, the Court reiterates the importance of patients' free and informed consent to the performance of a medical act and points out that the absence of that consent may be regarded as an interference with their physical integrity involving the rights protected by Article 8 of the Convention.Pindo Mulla, cited above, §§ 138-139). The Court does not lose sight of the fact that this is a medical examination carried out for non-medical purposes. It considers, however, that that fact has little bearing on the application of the principles laid down in its case-law, since the principle of personal autonomy which lies at the heart of Article 8 of the Convention is also at stake.ditto, § 137). In this respect, it notes the invasive nature of the medical tests carried out for the purpose of assessing age, consisting, in this case, of a triple X-ray (paragraph 11 above).
91.  Secondly, the Court notes that bone tests were carried out immediately following the doubts expressed as to the applicant's minority by an officer of the Immigration Office (see paragraph 7 above). Belgian law expressly provides that these tests are to be carried out "immediately" in the event of doubt as to the age of the person concerned (paragraph 31 above).
[bookmark: _cl12589ENDROIT][bookmark: _cl15584ENDROIT]92.  The Court emphasises that, in view of their invasive nature in the present case, medical examinations should be carried out only as a last resort if other means of removing doubt as to the age of the person concerned have not led to conclusive results (see also paragraph 41 above). It points out that, in order for a measure to be regarded as proportionate and necessary in a democratic society, the existence of a measure which is less seriously infringing the fundamental right at issue and which makes it possible to achieve the same aim must be excluded.Nada v. Switzerland [GC], no. 10593/08, § 183, ECHR 2012, and Saint-Paul Luxembourg S.A. v. Luxembourg, no. 26419/10, § 44, 18 April 2013).
93.  In the present case, it must be stated that the applicant's interview with an agent of the guardianship service specially trained in the reception of minors took place only after the bone tests had been carried out. It was only during that interview that the applicant was questioned, inter alia, about her marital status, her family situation, her living conditions in her country of origin and her schooling. A preliminary interview with an official of the guardianship service could, if necessary, have made it possible, first, to ascertain whether the doubt as to the applicant's minority could be dispelled by other, less intrusive means and, secondly, to enable the qualified professional to satisfy himself that she had received all the information necessary to assert her rights validly.
94.  It is not for the Court to rule on the reliability of bone tests, which has been extensively discussed by the parties and third parties, and remains widely debated. In the present case, it observes, without having to rule on that point or on whether or not the applicant is a minor, that the decision-making process which led to the decision to cease her care as an unaccompanied foreign minor was not accompanied by sufficient guarantees in the light of Article 8 of the Convention.
95.  Consequently, there has been a violation of this provision.




[bookmark: _Hlk208320868]Judgment of Cherrier v. France, 30 January 2024

Balancing of competing rights and interests
70.  The question that arises is therefore whether, by rejecting the request for disclosure of the mother's identity, on the basis of the mother's wish not to lift the secrecy and on the balance thus desired by the legislature with regard to access to the origins of adopted persons and wards of the State,  the respondent State, having regard to the margin of appreciation available to it, relied on relevant and sufficient grounds and struck a fair balance between, on the one hand, the applicant's right to know her biological mother and, on the other, her rights and interests to maintain her anonymity.
[bookmark: paragraph00058]72.  In the present case, the Court recalls, in the first place, that it has already recognised that the rights and interests at issue, those of two adults, each enjoying autonomy of his or her own will, were difficult to reconcile.Odièvre, cited above, § 44). Indeed, on the one hand, giving birth in secret and lifting it are strictly personal acts, and we should not underestimate the impact that such a lifting could have on the private life of the mother during her lifetime or that of those around her. As regards the applicant's biological mother, the Court notes that she gave birth in secret in 1952, at a time when the legislation did not provide for the mother to be contacted to express her wish to accept or refuse to lift the secrecy of her identity. On the other hand, the pain that can be caused by maintaining secrecy, even when the adult child knows his or her birth mother is alive, must be taken seriously. In the applicant's case, the Court emphasises that the search for her origins appears to be a fundamental element in the construction of her identity, which is accompanied by moral and psychological suffering.Godelli, cited above, § 69, Jäggi v. Switzerland, no. 58757/00, § 40, ECHR 2006X).
74.  As regards this mechanism, and in the second place, the Court notes that, although its objective is to facilitate access to the origins of children born under X, it opts for an adjustment of that access which, in the event of the mother's refusal to reveal her identity, has the effect of depriving the child, who has become an adult, of the right to know that identity
[bookmark: paragraph00077]76.  In the judgment Odièvre, the Court recalls that it considered the balance struck by the domestic authorities to be fair and reasonable on the grounds that the applicant could have applied to the newly created CNAOP in an attempt to obtain the reversibility of the secrecy and that she had been able to have access to non-identifying data on her biological mother and her family. In the judgment Godelli, it held that that was not the case in so far as Italian law did not offer the applicant a remedy for such an end or had given it the possibility of obtaining non-identifying information on its history. Thus, in those two judgments, the Court did not call into question the possibility for the States concerned to maintain the right for women to give birth anonymously, but considered it necessary for them to organise, in the presence of such a system of anonymity, a procedure enabling the reversibility of the secrecy of the mother's identity, subject to the mother's consent,  and to request non-identifying information about his origins.Odièvre, cited above, § 49, Godelli, cited above, §§ 70 and 71).
77.  It follows, in the third place, and finally, that the Court sees no reason to call into question the balance between the rights found by the domestic authorities in the present case. While it is regrettable that access to origins weighed in the balance as a "legitimate wish" and not as a subjective right, like the right to give birth under X, the Court does not intend to draw substantive conclusions from this finding for the following reasons.
78.  The Court notes, first, that the CNAOP collected a certain amount of non-identifying information which it transmitted to the applicant (see paragraphs 6, 8 and 10 above) and which allowed him to understand the circumstances of his birth. He also approached his biological mother, who was informed of the system for accessing personal origins and of the possibility of always reversing her decision by re-contacting him. 
79.  The Court notes, secondly, that the applicant subsequently benefited from judicial proceedings before the domestic courts in the course of which she was able to put forward her arguments in an adversarial manner. 
80.  The Court notes that, by referring to the legislature's choice not to authorise an unconditional lifting of the secrecy of identity, and by holding that the rules on access to non-identifying information had made it possible to fulfil the applicant's right under Article 8 of the Convention, the Council of State justified its decision by the purpose pursued by the 2002 legislative reform,  unchanged since then (paras. 25, 38 and 64 above), except in favour of persons born under X (see paragraph 23 above), that is to say, the achievement of a compromise between the rights and interests at stake by means of a conciliation procedure aimed at facilitating access to origins without denying the expression of the mother's will and consent.Odièvre, §§ 16 and 17; see also the system of reconciliation of rights operated by the Italian authorities following the delivery of the judgment Godelli, supra, paragraph 41 above).
81.  The Court does not underestimate the impact that the contested refusal must have had on the applicant's private life. However, in light of what she said in paragraphs 64 and 76 above, it considers that, in the circumstances of the case, there is no reason to depart from the solution adopted by the domestic court.
iii. Conclusion
82.  On the basis of all the foregoing considerations, the Court concludes that the State did not exceed its margin of appreciation and that the proper balance between the applicant's right to know her origins and the rights and interests of her biological mother to maintain her anonymity had not been upset.
83.  Therefore, there has been no violation of Article 8 of the Convention.




[bookmark: _Hlk50368924]Chapter 3: The scope of the ECtHR's judgments

The authority of ECHR decisions has undeniably been the subject of a renewal in recent years, particularly with regard to the evolution of French law as regards the scope of ECHR judgments in domestic law.  It is necessary to deal with three different issues: on the one hand, the relative force of res judicata of ECHR judgments, on the other hand, the authority of res judicata of ECHR judgments and, finally, the scope of ECHR judgments on res judicata in domestic law.

Section I:  The relative authority of res judicata of ECHR judgments
According to Article 46 § 1 of the Convention, States undertake to comply with the decisions of the Court in disputes to which they are parties. The authority of res judicata of the court's judgments is relative and does not apply erga omnes; the judgment binds only the parties to the dispute for the case resolved. 
Ruling on the conformity of a national decision or measure with the Convention, the court issues a declaratory judgment; Human rights litigation is a litigation of legality and not a litigation of annulment. The court cannot annul the impugned decision but, according to Article 41 of the Convention, must declare the national decision to be in line with the Convention. The declaration of incompatibility pronounced by the court does not entail the invalidity of the unlawful act: it is for the domestic order to choose the general and/or individual measures to be adopted in its domestic legal system in order to put an end to the violation found and to erase its consequences. The court cannot therefore prescribe corrective measures to the State or issue injunctions to it, even if it has tended to do so more and more, recognizing that it has the power to indicate in the field of a fair trial in particular.
Moreover, if the court finds that there has been a breach, it may award the victim of the breach just satisfaction, i.e. compensation in kind for the damage suffered, if domestic law cannot or cannot completely erase the consequences of the measure complained of.
It is the Committee of Ministers that is responsible for ensuring the execution of decisions, even though the court states that it has jurisdiction to "uphold a complaint that the reopening of proceedings at the domestic level, with a view to executing one of its judgments, has given rise to a new violation of the Convention".
If the authority of res judicata of the judgments of the ECHR concerns only the case which is the subject of the decision, when a State is condemned it must not only erase or make reparation for the individual consequences of the violation found but also take general measures to ensure that such a violation does not occur again. The European Court sets out a principle of treaty loyalty stemming from Article 1 when it states that by ratifying the Convention States undertake to ensure that their domestic law is compatible with it

[bookmark: _Hlk50369004]Section II. : The authority of res interpretée of ECHR judgments 
This authority of res interpret has a conventional basis: the Convention, in its Article 32, assigns to the Court the specific task of interpreting the Convention.  And the European Court itself affirms that its judgments serve not only to decide the cases before it, but more broadly to clarify, safeguard and develop the standards of the Convention. In the Modinos judgment of 22 April 1993, the Court informed the State of Cyprus that it should have removed from its criminal arsenal a criminalisation of homosexual relations between consenting adults, similar to that for which the United Kingdom had been condemned in the Dudgeon judgment of 1981. Thus, France could be condemned for a decision rendered by the Court of Cassation and refusing, for example, the use of a post-mortem genetic expertise, while the European Court ruled in the Jäggi v. Switzerland judgment in 2006 that the right to know one's origins should prevail over the peace of the dead.

The conviction of a State may encourage other applicants to act in the same way before the European Court. Thus, the observation that our law is not in conformity with the law of the European Convention does not leave the national authorities indifferent. There are thus decisions of the Court of Cassation or the Council of State which refer to the convention as interpreted by the European Court. Sometimes the court does not formally refer to the case law of the European Court, but we know that the European Court's decision is behind a reversal of case law. 

[bookmark: _Hlk208323089]Find two examples of reversals of case law by the Court of Cassation or the Council of State and two examples of laws that originate from a condemnation of France by the European Court of Human Rights.

[bookmark: _Hlk50369018]Section III: The new scope of ECHR judgments in domestic law
Two new provisions have strengthened the scope of the judgments of the European Court in domestic law: on the one hand, the extension of the scope of review and, on the other hand, the procedure for requesting an opinion accepted by France in 2019 (see above).

[bookmark: _Hlk50369075]§1 The review of a domestic decision following a conviction by the European Court
Admittedly, the Convention does not in principle oblige States to call into question a domestic judicial decision that has become final, declared incompatible with the Convention by the European Court, but in view of the place taken by fundamental rights, the impossibility for a person who has obtained a conviction from his country for violation of his fundamental rights,  Obtaining a review of the internal decision seems increasingly difficult to accept. 
The possibility of a review after a European conviction gives new authority to the judgments of the European Court. This progress can be found in many European States (about thirty), especially in criminal matters (Germany, Austria, Belgium, Denmark, Lithuania, Luxembourg, Malta, Norway, Switzerland, etc.), and more rarely in civil matters (Lithuania, Malta, Norway and now France).
In France, the admission of the direct authority of ECHR judgments has been done in two stages: first in criminal matters and more recently in civil matters. However, the administrative court accepted that the judgment of the European Court finding a violation of the Convention as a result of an administrative penalty is a new element that the competent authority, seized of an application for an increase in that penalty, must take into consideration in order to assess whether the continuation of enforcement infringes the requirements of the Convention and, if so, to terminate it in whole or in part. 

[bookmark: _Hlk50369090]Has. Re-examination in criminal matters
It was the Act of 15 June 2000 strengthening the protection of the presumption of innocence which introduced into Articles 626-1 et seq. of the Code of Criminal Procedure, the possibility of a review of a criminal decision following the delivery of a judgment of the ECHR for the benefit of any person found guilty of an offence when it is apparent from that judgment that the conviction was pronounced in violation of the provisions of the ECtHR, provided that by its nature and by its gravity, the violation found entails harmful consequences for the convicted person which the just satisfaction granted by the Court could not put an end to.
This is the case when there has been a violation of the rights of the defence, of the requirement of impartiality or of the adversarial principle.
The convicted person, or his successors, the Minister of Justice, the Public Prosecutor at the Court of Cassation may request, within one year of the judgment of the European Court, the revision of the convictions to a specific commission. If the commission accepts the re-examination, the appeal will be re-examined by the Court of Cassation, or if necessary a new decision will be issued by a trial court. 

1. [bookmark: _Hlk50369113]The Civil Review

To make a timeline of the stages of the procedure from the first decision of the Court of Cassation to that of October 5, 2018

Court of Cassation, Plenary Assembly 5 October 2018
Having regard to the judgment of the European Court of Human Rights of 21 July 2016 (Y... and X... v. France, App. Nos. 9063/14 and 10410/14) which held that there had been a violation of Article 8 of the Convention for the Protection of Human Rights and Fundamental Freedoms with regard to the right to Z... X... and A... X... respect for their privacy;
Having regard to the request for reconsideration, submitted on 8 June 2017 by SCP Thouin-Palat et Boucard, lawyer at the Conseil d'Etat and the Court of Cassation, on behalf of Mr Philippe X..., acting both in his personal capacity and in his capacity as legal representative of his sons Z... and A... X..., of the appeal on a point of law brought against the judgment of the Rennes Court of Appeal of 21 February 2012, which ordered the transcription in the registers of the Nantes Central Civil Registry Office of the birth certificates of the children A... and Z... X..., judgment quashed by the Court of Cassation on 3 September 2013 (1st Civ., 13 September 2013, appeal no. 12-30.138, Bull. 2013, I, no. 176);
Having regard to the judgment of the Court for the Reconsideration of Civil Decisions of 16 February 2018, granting the request for reconsideration of the appeal and stating that the proceedings will continue before the plenary session of the Court of Cassation;
Motivation
However, it follows from Article 47 of the Civil Code and Article 7 of the Decree of 3 August 1962 amending certain rules relating to civil status, interpreted in the light of Article 8 of the Convention for the Protection of Human Rights and Fundamental Freedoms, that the existence of a surrogacy agreement does not in itself preclude the transcription of a birth certificate drawn up abroad and that the surrogacy certificate a birth concerning a French citizen, drawn up in a foreign country and drawn up in the forms used in that country, shall be transcribed in the civil registers unless other documents or documents held, external data or elements taken from the act itself establish, if necessary after all relevant checks, that the act is irregular, falsified or that the facts declared therein do not correspond to reality;
And considering that, having found that it was not seized of the validity of a surrogacy agreement, but of the transcription of a civil status act, the formal regularity of which was not disputed or the conformity with reality of its statements, the Court of Appeal correctly inferred that it was necessary to order the transcription in the consular registers and the Central Civil Registry Service of the Ministry of Foreign Affairs of the acts of birth of A... and Z... X..., born on [...] in Mumbai (India), to Philippe X... and Mrs. C... ;
Dismisses the appeal
ORDERS that the birth certificates of A... X... and Z... X..., of the present judgment dismissing the appeal brought against the judgment of the Rennes Court of Appeal of 21 February 2012 which confirmed the judgment of the Nantes Regional Court of 17 March 2011 ordering the transcription in the registers of the consular civil status and the central civil status service of the Ministry of Foreign Affairs of the birth certificates of children X... ;







§2: The request for an opinion from the European Court of Human Rights

Read the European Court's opinion of 10 April 2019 (Moodle)



